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16
2005-2012: The OpenCourseWars

David Wiley

Note to the reader: This is an excerpt from a longer chapter in my auto-
biography, written in 2045, about the history of open education. In the
beginning of the chapter, which is not included in this excerpt, I remem-
ber the growth of the OpenCourseWare (OCW) movement within the
United States and the passage of a Third Morrill Act that instituted
OpenCourseWare initiatives at the majority of public universities in the
United States. The complete version of the chapter from my autobiogra-
phy is available online at http://opencontent.org/future/.

Courts, Clauses, and Campuses

The general excitement about opencourseware led two U.S. engineering
firms to the federal government with accusations that Chinese companies
were utilizing opencourseware materials from U.S. schools in training
their employees. I had seen this coming. Since many people believed that
the Creative Commons “Noncommercial” license used by most open-
coursewares prevented U.S. corporations from using these materials, they
expected the government to take some kind of legal or diplomatic action.
The news rode a wave of Internet hype and was soon all over the techni-
cal sites like Slashdot and Digg. I was stunned to see it make its way to
CNN and MSNBC. The Chinese admitted openly that they were not
only using the materials, but relying on them heavily. They contended
that they were exempt from the Noncommercial clause because they
were state-owned companies—not private, for-profit companies—and,
according to MIT OpenCourseWare’s own “Terms of Use” Web page,
using opencourseware materials for internal corporate training did not
violate the Noncommercial license.


http://opencontent.org/future/
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I believe it was Larry Lessig who coined the term “IP McCarthyism.”
Either way, a junior senator from California brought the argument to
the floor of Congress in no uncertain terms: “These idiots like Byrd and
others who supported the Third Morrill Act are traitors of the worst
kind—traitors who believe they are patriots but who, through sheer
stupidity, have sold out our country. We have now put in place federally
funded machinery that makes the best of American teaching and learning
available to the Communist competition but places it squarely out of the
grasp of American companies.” There it was—myself and all the other
supporters of open education were communists and traitors. I was not
surprised when this sound byte got its fifteen minutes on all the major
networks. Public opinion toward OCW ranged from sour to hostile.
Indignant citizens brought lawsuits against the Third Morrill Act and
the Utah legislative funding (I had helped engineer) for opencoursewares.
Organizers took steps to block the seven bills making their way through
other state legislatures.

MIT OpenCourseWare tried in vain to redirect public opinion. Com-
munism wasn’t the issue; the companies could use the materials for
internal training because that kind of use was specifically permitted by
the Noncommercial clause. In fact, any corporation could use By-NC-SA
licensed materials—but only internally. But, despite my hopes to the
contrary, everyone immediately saw that this contradicted what Google
representatives had been telling the media “Noncommercial” meant.

The Meaning of “Noncommercial”

It may be hard to believe that such different interpretations could be made
of a document (unless the document is scripture), but there had long been
significant confusion around the meaning of the Noncommercial clause.
Creative Commons’ own publicly posted discussion draft, “Proposed Best
Practice Guidelines to Clarify the Meaning of Noncommercial in the

>

Creative Commons Licenses,” suggested we approach its meaning from
the “nature of the user.” To put it simply, the guidelines stated that use
was legitimate if the would-be user was an individual or nonprofit institu-
tion. If not—if the would-be user was a for-profit company—then use of
the materials was not permitted. Seemed very straightforward, right?
MIT OpenCourseWare, however, saw things differently, providing

its own definition of “noncommercial,” which read “determination of
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commercial vs. noncommercial purpose is based on the use, not the user.”
As long as you were not trying to make money directly from MIT’s
materials, they were cool with whatever else you did.

So, on the one hand, Creative Commons was suggesting that “non-
commercial” should be determined by the nature of the user, and on the
other hand MIT was defining the very same clause of the very same
license in the completely opposite way. I had known about this problem
for years and had email discussions with a number of people at both
Creative Commons and MIT, hoping to get it fixed. But the problem
was extremely thorny politically.

The National Academies, long supporters of open resources in higher
education, tried to reclaim the discussion by hurriedly issuing a joint
report supporting opencourseware and openness generally, but con-
demning the Noncommercial clause specifically. They cited a number of
blog posts, online discussions, and even transcripts of public addresses
by people affiliated with Creative Commons that described the Noncom-
mercial option as being so incredibly vague as to be nearly meaningless
beyond its “common sense meaning.” I wondered what would
happen. . .. The Noncommercial clause was in trouble, and MIT had
long said that without the Noncommercial clause their OpenCourseWare
could never have happened. That sentiment was echoed by several other
schools that had followed MIT’s banner into the parade. (Fortunately,
most of the courses in USU [Utah State University] OCW had dropped
the Noncommercial clause by this point.)

This, it turned out, was what the publishers had been patiently and
silently waiting for. A coalition of publishers worked behind the scenes
to coordinate strategy on the existing lawsuits, combining them when
possible, and bringing new suits as opportunity provided, dedicating an
incredible amount of resources to the effort. It was all-out war on the
Noncommercial clause.

The publishers’ strategy was brilliant. Allow the opencourseware laws
to pass, allow the universities to create tens of thousands of high-quality
educational materials with funding from the government or private foun-
dations, and allow these to be published under the Creative Commons
By-NC-SA license. Then sue and wait. What no one but me and the
publishers seemed to understand were the interactions of two key terms
in all Creative Commons licenses. Term 7b of the Creative Commons
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license said that the licenses were “perpetual,” and that once material
had been licensed, that licensing could not be undone. Once a Creative
Commons work, always a Creative Commons work (until copyright
expired, of course). Term 8c of the license was a standard severability
clause, which said that should a court void any portion of the license for
any reason, the remainder of the license would remain in force.

In other words, the Creative Commons licenses were irrevocable and
designed so that if any part was nullified, the remainder stood in tact.
The publishers only had to wait until the Noncommercial clause was
struck down in court, and there would be a world of free, high-quality
content waiting to be leveraged in print and other media by the industry
that already had the editorial machinery and the marketing know-how
to do it. They didn’t have to wait long. While the public was still angry
over the whole IP McCarthyism, pro-Communist furor, the Noncom-
mercial clause was struck down in New York and the ruling quickly
upheld in the Supreme Court.

The end result: Tens of thousands of courses’ worth of opencourse-
ware that had been licensed exclusively for noncommercial use when we
all went to bed were free to be used commercially when we woke up the
next day, and there was nothing anyone could do about it. I didn’t sleep
at all that night.

Backlash and a Break

Faculty were furious. Lawsuits blossomed across the country as faculty
sued their institutions for “knowingly stripping their faculty of com-
mercial interest in their own intellectual property.” But in a miraculous
rash of right thinking by the courts, the first three suits failed. (Even
today I still pull out these rulings and reread them when I need a pick
me up.) The remaining suits were dropped. Faculty resigned themselves
to a world of opencourseware in which commercial use rights were
granted carte blanche to the world. Several bloggers wondered if the
current state of things was not more communist than the previous.
Others pointed out that since the Communists no longer had an advan-
tage over U.S. companies, it couldn’t be so.

As the original champion of opencourseware in Utah, I was the special
target of criticism and frustration at USU and around the state. I tried
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to remind faculty and the media that USU had dropped the Noncom-
mercial clause from most of our courses years before because the Share-
Alike (By-SA) clause provided all the protection we really needed. Even
if publishers derived all kinds of new commercial curriculum from our
opencourseware, they were required by the remaining ShareAlike clause
to share these new works with the academic community (and everyone
else) for free. But nobody listened; nobody seemed to care. Lawsuits or
not, the whole situation stank, and I was the stinkiest person in Utah. It
was hard times for a while.

A colleague called one morning to tell me how wrong I was. The
publishing companies had begun selling their first books derived from
OCW content—he had received one from Amazon. And while they were
attributing the materials’ sources as required by the licenses, they did not
relicense any of the materials By-SA, as required by the license. They
built complete curricula around the materials and began selling the
books, teacher’s manuals, tests, and other accessories, with no mention
of the Creative Commons license. I literally slapped myself for being so
shortsighted. The publishers’ end game included more than the Noncom-
mercial clause: They were going after the ShareAlike clause as well. They
were daring someone to sue them, with the goal of overturning the Sha-
reAlike clause and reducing all of the opencourseware material in the
world to no-investment, no-obligation fodder for their textbooks and
other materials.

ShareAlike Goes to Court

Apparently the publishers were drunk with their first successes in court.
Or they put too much faith in momentum. Stanford finally brought a
suit against the publishers on behalf of its faculty, with Lessig arguing
the case for Stanford. This court battle was uglier and much more pro-
tracted than the battle over the Noncommercial clause. Some questioned
whether Lessig should have been involved at all after losing the Supreme
Court fight over copyright extension and for having created the licenses
that “started the whole mess.” Of all the low blows thrown during what
became known as “the opencoursewars,” those thrown at Lessig during
this time were the most despicable. First, he had consistently been one
of the most vocal, hard working, and intelligent supporters of openness
generally. And second, no one seemed to recall that Creative Commons
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had inherited the notion of options and specific options (relating to com-
mercial use and derivative works) that we had put in the original Open
Publication License back in the late 1990s. If retiring the Open Publica-
tion License in favor of the Creative Commons licenses had been one of
the most difficult things I ever had to do professionally, hearing some of
the things that were said about Lessig during this time were a close
second.

I am very happy (and not at all surprised) to say, however, that Lessig
turned out to be the right choice for the case, as the ShareAlike clause
was upheld in the lower court and in every appeal at each level of the
judicial system. And then the fun began. Publishers now found them-
selves in a bigger mess than even the universities had been in. You see,
the universities could still charge tuition, even if their course materials
were freely available online. The publishers would have a much harder
time selling their textbooks for $100 a piece when the court had just
relicensed the majority of their last eighteen months of work with a
Creative Commons Attribution-ShareAlike license.

Students, Zealots, and Compatibility

Campuses went crazy. It turned out that students hated textbook pub-
lishers even more than they hated classes and exams. Even the least aca-
demically inclined fraternities and sororities held parties where textbooks
went under the box cutter, the scanner, and the OCR software. My own
Center for Open and Sustainable Learning at USU sponsored a “Text-
book SCANdal Night” that was attended by over 50 students (and staff).
Literally one week later, free electronic copies of the newest major text-
books were circulating on the Net. In a sick and twisted way, the com-
mercial publishers became the biggest champions of open education in
the United States.

The overnight availability of free digital textbooks catalyzed a number
of unexpected developments. First, the decade-old struggling ebook
hardware market suddenly came to life. For $100, students could buy
a piece of hardware that let them read, annotate, print, and wirelessly
trade all their textbooks at no additional cost. Sharing class notes
came to mean something very different than it had just one semester
before.
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Second, Wikipedia’s struggling textbook project came to life. People
cut and pasted the textbooks into Wikibooks and began annotating them
like crazy. Test questions that had been used on real tests began showing
up as in-context chapter annotations. Phone photos of professors’ class-
room demonstrations began showing up. Clandestine mp3 recordings of
lectures were uploaded. Student reexplanations of key topics, clothed in
the language that only teens and young adults understand, made their
ways into the books. Apparently when students feel like they’re helping
each other beat the system, they will go to great lengths to produce
incredibly valuable educational materials.

Just when everything seemed to be going well for openness and higher
education, the cyber-terrorists got involved. The “Libre License League”
(LLL) had been a permanent fixture in the space for a number of years,
hijacking every online discussion or conference presentation on any topic
relating to open education and forcibly turning the discussion topic to
licenses and why the nonfree Creative Commons licenses were inferior
to the GNU Free Documentation License (GFDL).

Well, in an LLL-coordinated bot attack that lasted a full week, all the

new textbooks, annotations, photos, and other contributions on Wiki-
books were deleted and replaced with this message:
These stuffz originally uzed a ***NONFR33*** Creative Commons lisenz.
Everything posted on wikipedia must uze the GFDL. RTFM you mOrOnz!!!! The
CC lisenz don’t work with the GFDL! Keep your ***NONFR33*** [expletive
removed] off wikipedia!!!

The vast majority of students couldn’t even interpret the message.
Of course, I knew full well that all the material was preserved in the
fully revisioned history of the wiki pages and had not been lost at all.
But for the tens of thousands of students, who in a few weeks had
come to rely heavily on the site, everything seemed to be gone perma-
nently. The outrage was first directed at faculty, who the students
were certain were behind the attack. The cyber-terrorists who had
actually carried out the attack were designated the LLL at this time,
and a translation of their message spread around the Net and the
evening news: “These textbooks use a Creative Commons license.
Materials posted on Wikibooks must use the GFDL (a different license).
Because these licenses are incompatible, you can’t post the books
here.”


news:%E2%80%9CThese
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Anger was quickly redirected toward the Free Software Foundation
and Creative Commons for several years’ worth of (what were character-
ized as) half-hearted, failed attempts to make the two most common
open content licenses compatible with one another. The William and
Flora Hewlett Foundation, which had funded MIT and several of the
other early opencourseware initiatives during the 2000s, announced a
$500,000 dollar bounty to be split evenly between the Free Software
Foundation and Creative Commons the day the two organizations could
make a joint announcement regarding license compatibility. It took them
another nine months to reach an accord.

Reemergence, MetaU, and K-12

The Wikibooks content, complete with test questions, fifth-row photos
of professors’ slides, and other annotations, finally returned on a new
wiki set up and run by students called MetaU.org (the MetaUniversity)
and dually licensed under newly compatible Creative Commons and
GFDL licenses. I started bypassing our opencourseware altogether,
working instead with students to get material directly into the new
MetaU site. Many other younger university faculty did the same. As an
undergraduate said to me back around 2010, “Putting professors’ lecture
notes and things on a university Web site where students can’t trib test
questions and photos and things makes about as much sense as using
email. It’s for old people who just don’t get it. I mean, even this ebook
reader thing I just got from my sister—who finally graduated, by the
way—is pointless. Why would anyone use a device that won’t let you
trib?” For readers too young to remember, “trib” is short for “contrib-
ute” (three syllables apparently being too many to say), and was slang
for uploading user-contributed content, whether video, music, photo,
or—and I can’t believe ’'m actually typing this—class notes.

My friend’s attitude about trib’ing is indicative of the general feeling
of the time. Although the individual opencoursewares were online all
along, their “read-only” nature (“R/O” being about the rudest adjective
one could use when speaking about a Web site) was anathema to then-
current sensibilities. The feeling was so strong that when the Wikibooks
site. went down, you might have thought all the open educational



2005-2012 255

resources in the world had been lost. (Even as I write decades later, R/O
is still a derogatory term that embodies an entire generation’s frustration
with top-down, undemocratic, unparticipatory approaches generally.)

With the return of the MetaU content, the public once again had access
to open textbooks, opencourseware, actual test questions, the phone
photos and mp3 recordings of professors’ classroom presentations, and
other content all remixed and massively interlinked with itself and other
online content from the BBC and Wikipedia, as well as open data streams
coming out of places like NOAA and the International Linear Collider.
Faculty began integrating links to open access journal articles into these
mashups, but student wiki-gardeners consistently moved them to the
bottom of the pages. I suppose they didn’t permanently delete them out
of respect for the lesson they learned from the LLL.

Opencourseware and K-12

The reemergence of MetaU made its way onto the television news and
into the homes of several parents in North Carolina one evening in 2011.
It seems the school board in their county had just adopted a very expen-
sive commercial preengineering curriculum for the local high school. One
of the parents, a professor at Duke University, had just completed an
external review of an NSF-funded, CC/GFDL-licensed preengineering
curriculum out of Purdue. Knowing it was as good or better than any-
thing a commercial company could offer, he rallied dozens of other
parents to hold their children from school until a public hearing could
be held to discuss the decision to spend so much money on the com-
mercial curriculum when a much less expensive alternative of equal or
higher quality existed. The parents got their meeting, and before the
2011-2012 school year was over, the curriculum was in dozens of high
schools around the country.

MetaU, WGU, and the EMOs

While it was a fight getting there, the situation at this point can only be
described as a “learner utopia.” It took less than fifteen years to get from
the words “open content,” to Creative Commons, to MIT OCW, to the
Third Morrill Act or “Byrd Bill,” to the MetaU. We had gone from a
handful of pages on renegade faculty members’ personal Web sites, to
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tens of thousands of courses from over seventy countries freely and
openly accessible online, to student-driven mixing and remixing of
resources in ways more innovative than any instructional designer could
possibly imagine. But there were still a few big surprises left before 2012
was out.

At the time, the Western Governors University (WGU) was a fully
accredited, completely online, competency-based university. Students
were required to demonstrate their competencies through assessments,
not suffer through classes whose content they may have already mas-
tered. If you passed the tests, you got the degree. If students needed some
refreshing or outright teaching, WGU would work with other universities
to get students into online classes where they could gain the skills, knowl-
edge, and confidence they needed to pass the WGU exams. Back in 2006
I had met with folks from WGU and recommended that they look at
opencourseware content as a free, high-quality alternative to traditional
online classes for their students. The timing was all wrong, though—
everything was still R/O and there was little momentum in higher educa-
tion generally. But during the summer of 2012, WGU announced a deal
with MetaU.

It was a classic IBM/Linux-like arrangement between a business and
an open source effort, and the first example of a successful partnership
of its kind in the open content space. WGU agreed to pay two full-time
wiki-gardeners to contribute to the care of the MetaU site and connect
the WGU’s existing competency standards with MetaU’s content struc-
ture. This allowed WGU students to leverage the MetaU’s open content
directly as they prepared for their exams, without needing to wait for
counselors to tell them what to study or help them find online classes at
universities. The arrangement meant quicker service for the WGU stu-
dents and cost savings for both students and the WGU organization. It
was brilliant.

After years of waiting to be widely recognized as the leader in the
innovative educational offerings, WGU finally made good by shedding
its traditional, “R/O” reputation. Ten years before, WGU had plugged
into the Internet technically; now it plugged in culturally. I actually heard
WGU president Bob Mendenhall use the word “trib” (properly!) in a
keynote at the 2012 Open Education Conference. A university president
who really got it. .. you could have pushed me over with a feather.
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LearnerSupport

The WGU—MetaU deal had two major repercussions. First, MetaU spun
off a company called LearnerSupport. For MetaU users who couldn’t
afford to (or didn’t want to) wait up to an hour to get a question
answered in one of the site’s self-organizing discussion forums, users
could get live instructional support via Skype (which was then the domi-
nant player in the VOIP space). A credentialed freelancer, a Neal Ste-
phenson-style ractor in India, China, Hoboken, or who-knows-where,
answered the phone and provided real-time help to students. Users paid
LearnerSupport before they were helped and then rated the service they
got after talking to the ractor. If the service was unsatisfactory, the
learner got bounced to another ractor. The ractor who actually answered
the user’s question to their liking got a cut of the money the user had
paid LearnerSupport up front. It was brilliant: a competitive market in
actually helping people learn. When a ractor could not answer a ques-
tion, he or she didn’t bother trying. Those that could answer did the best
job they could, since their pay depended on it. Students claimed to love
the service because they knew that the vast majority of ractors were other
students.

For-profit universities, like Walden and Capella, which had made
extensive use of open content since the nullification of the Noncommer-
cial clause, all made deals with LearnerSupport that gave each of their
tuition-paying students all-you-can-eat access to the LearnerSupport
service, effectively outsourcing two-thirds of their student support ser-
vices. Advising and other services remained in-house for a while, until
university advisors figured out that most of the advising calls had stopped
coming because students were asking the ractors these questions too.

The University of Phoenix (UoP) spun off a LearnerSupport-copycat
company, which also did very well. (In fact, it’s all that remains of UoP
as I write.) None of the traditional universities in the United States made
the move, but several in Europe did, almost as quickly as the U.S. for-
profits. The Open Universities of Catalonia and the Netherlands were
the first in the chute.

The EMO
The second repercussion was the emergence of the much-predicted
Education Maintenance Organization (EMO). Over night, a dozen
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companies sprang up, ready to provide corporations with “the ultimate
lifelong learning/training solution” for their employees. These companies
were also LearnerSupport knock-offs who relied primarily on the MetaU
content, but their ractors used a more formal tone and business jargon
that corporate executives found credible. By late 2013, Google and
Microsoft were including EMO membership in their corporate benefits
packages.

These were truly amazing times to be alive. U.S. higher education was
changing before my very eyes. Not all of it, granted. Not even most of
it. But some of it was changing. Of course, things were moving in the
rest of the world as well. The Chinese and Indian MetaU’s were both
absolutely astounding. They would be, of course, with so many more
students to trib and tend the wikis. (Some even claim that the Chinese
MetaU was the final brick in the basket that tipped things in the direction
of democracy in that country.)

In Hindsight

Critics may wonder why my discussion focuses on OpenCourseWare,
and why a discussion of the broader open education resources movement
is missing from this chapter. Those critics will have failed to see that
MetaU was the quintessential open education resource. Generally speak-
ing, opencourseware initiatives were difficult-to-sustain, R/O endeavors
that relied on relatively small numbers of university employees and
outside funding. As important as they were, most never got to scale and
were unsustainable in the ways their original funders intended. On the
other hand, open education resource projects were generally democratic
remix projects that lived and died on the quality of the trib’ing. (Rice’s
Connexions was a great early example.) If the acronym OER or the
phrase “open educational resources” is missing from my description of
events, it is because the student trib’ers didn’t use it. And this is a story
about the students. Students associated every site that tried to promote
either an “OCW brand” or an “OER brand” or any other brand with
R/O thinking, whether the sites were open to trib’ing or not.

The editors of this excerpt (Toru, Vijay, and Flora) have asked me,
“if you could travel back in time to 2005, knowing what you know now,
what would you say to the OER field? How could we avert the crises
that occurred with the Noncommercial clause, the Libre License League,
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and such?” We all tend to fight the fires that burn the hottest, and we
all tend to pick the lowest hanging fruit. The Noncommercial clause had
two things working against it in this regard. First, the problems with the
clause were, to that point, purely hypothetical. Who wants to spend time
on the hypothetical when there is “real” work to be done? So there was
little incentive to fix the problem. And second, the Noncommercial
problem was a terribly complex issue. Few people understood this well
enough. Every group of Noncommercial clause users believed that “non-
commercial” should mean something different, something specific to
their space. How was Creative Commons supposed to choose to side
with one group’s interpretation and alienate all the others?

The only possible result would have been license proliferation on an
unprecedented scale, with each community writing boutique licenses that
defined “commercial use” just so. Dozens of them. It would have com-
pletely undercut the communicative simplicity that the Creative Commons
licenses were designed to create. So in addition to having little incentive
to work on a hypothetical problem, this particular hypothetical problem
appeared intractable. While it caused upheaval, strife, persecution, and
anger (some of it directed toward me personally, mind you), in the long
run, a crisis resulting in a court ruling that invalidated the Noncommer-
cial clause was actually the best possible outcome for teaching and learn-
ing worldwide.

We must also remember that at the beginning of the twenty-first
century, U.S. college students had largely become self-absorbed and
apathetic. The misbehavior of the publishing companies (a fuse that was
just waiting to be lit anyway, thanks to the rising costs of turn of the
century textbooks), and the crisis brought on by the LLL takedown of
the Wikibooks site ignited the passion, energy, and effort that went into
the initial trib’ing that gave MetaU the critical mass to become a success.
Without the publishers’ bad behavior, who knows how long the student
body would have continued its collective nap?

But to answer the specific question, if T could go back in time and give
one bit of specific advice to those early open education pioneers, it would
be this: Embrace the trib culture. Embrace it as quickly and as fully as
you can. Higher education does not have to remain an R/O endeavor.
Open their eyes to what is happening all around you on YouTube, on
Flickr, on Wikipedia, on Facebook, and evolve with the times rather than
be left behind by them. The Industrial Age is over.
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